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Ms. Marlene H. Dortch, Secretary 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C. 20554 

 

 
Re: Notice of Ex Parte: CC Docket No. 02-6 

Joint Petition for Reconsideration – FY2001, FY2003, and FY2004 
Morrow County School District and Morrow Development Corporation 

Dear Ms. Dortch:   
 
We understand that Commission staff and the Oregon Congressional Delegation met before the 
holidays to discuss the Joint Petition for Reconsideration filed by Morrow County School District 
(the “School District”) and Morrow Development Corporation (“Morrow Development”).1  
Following that meeting, we discussed a number of follow-up questions with FCC staff and the 
Oregon Congressional Delegation.  In response to those questions, we searched relevant files, the 
FCC record, and USAC databases in order to provide as much information as possible.  As FCC 
staff is aware, our firm previously had no historical knowledge regarding the FY2001 facts and 
circumstances.  The School District’s original FY2001 appeal was filed by another law firm.  
However, our work related to the follow-up questions revealed important information that we wish 
to share as a supplement to the record before the Bureau.  
 
1) Based upon our review of the record for FY2001, it appears the most USAC could seek to 

recover from the School District for FY2001 is $262,705, the value of the contract with 
ABS Computers (“ABS”).2 

 
In the Morrow Order, the Bureau found that USAC should seek to recover FY2001 funds from the 
School District only where Nate Arbogast had a “dual role” as an employee of both the School 
District and a service provider.3  While Mr. Arbogast was an employee of the School District and an 

                                                 
1 See Joint Petition for Reconsideration, Morrow County School District and Morrow Development 
Corporation, CC Docket No. 02-6 (filed June 24, 2013) (“Joint Petition”); see also Request for Review of Decisions 
of the Universal Service Administrator by Morrow County School District, Lexington, OR and Morrow Development 
Corporation, Order, 28 FCC Rcd 6898 (2013) (“Morrow Order”). 
2 See Funding Request 633208. 
3 See Morrow Order, ¶ 4 (“Consistent with precedent, we find that the Arbogast Business employee’s dual 
involvement in the bidding process – by acting on behalf of Morrow County and on behalf of a bidder – 
constitutes improper service provider involvement, in contravention of E-rate program rules.”). 
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owner of ABS, a service provider, during the FY2001 competitive bidding process, Mr. Arbogast 
was not an employee of – and had no relationship with – Morrow Development when bids were 
placed and contracts were awarded in FY2001.  In view of the Morrow Order, we believe it would be 
in error for the FCC to recover $1.145 million from the School District for its separate contract with 
Morrow Development.4  This contract should have been treated the same as the School District’s 
other FY2001 contracts with vendors that did not employ Mr. Arbogast.  Just as the Bureau found 
that USAC should not seek recovery of funds related to those other vendor contracts, the Bureau 
should have found the same for the Morrow Development contract.5   
 
Exhibit 1 contains a chart of information from the USAC database reflecting the service providers 
for which the School District requested funding in FY2001, the amount of funding requested for 
each service provider, and the amount USAC authorized for distribution for each.  The School 
District received total disbursements in FY2001 of $1,529,736, of which only $262,705 was 
associated with the School District’s contract with ABS that is the crux of the problem.   
 
Exhibit 1 contains excerpts from the record reflecting that, due to the rural location and the 
relatively small size of the School District, there were very few technology and Internet companies 
that were willing or able to work with the School District in FY2001.  Some companies would not 
bid on contracts with the School District because it did not have enough computer users, and there 
simply was not enough revenue to be made from School District contracts for bigger firms.  Indeed, 
during the first few years of the E-rate program, the School District never received any bids in 
response to its Form 470s.  We understand this was a common occurrence in rural areas at the start 
of the E-rate program.   
 
For FY2001, in compliance with Oregon state law and School District policy, the School District 
included a call for bids for E-rate eligible products and services in the local newspaper in addition to 
posting its Form 470.  See Exhibit 1.  After receiving no bids from either the posting of the Form 
470 or the newspaper advertisement, the School District solicited bids from ABS, Morrow 
Development, Qwest and UUNET for E-rate eligible high speed Internet services.  See Exhibit 1.   
 
Based on the documents from FY2001 that we have been able to locate and review, it appears that 
during the FY2001 competitive bidding process, the School District requested funding for 17 
different service contracts with at least eight different vendors.  The School District’s testimony in 
Exhibit 1 is that it complied with Oregon state law by seeking bids from at least three vendors for 
each contract.  Therefore, the School District could have received as many as 51 bids, although it is 
likely that there was overlap in the vendors that bid on the various services.   
 
The record reflects that ABS submitted a bid to provide the School District with “Wholesale T3 
Internet Service.”  See Exhibit 1.  ABS was chosen for this small contract because it was the lowest 

                                                 
4 See Funding Request Number 633073. 
5 See Morrow Order, ¶ 5 (“…[W]e grant the requests for review relating to the funding requests listed in 
Appendix B, because we find there was no improper service provider involvement with the bidding processes 
with respect to the applications identified in Appendix B.”). 
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bid, and it was the only Cisco-authorized partner in the area that would offer the routers that the 
School District needed.  The School District accepted this bid and entered into a contract with ABS 
for which USAC distributed $262,705.04 in funding.  During the FY2001 competitive bidding 
process, Mr. Arbogast was an employee of the School District and an owner of ABS.  This is the 
“dual role” problem the Bureau identified in the Morrow Order as the basis for seeking recovery of 
funds.6 
 
Separately, during the FY2001 competitive bidding process, Morrow Development submitted a bid 
to provide the School District with OC3 fiber optic service to support the Internet access service.  
See Exhibit 1.  The School District accepted this bid and entered into a contract with Morrow 
Development for which USAC distributed $1,145,376.   
 
During the FY2001 competitive bidding process, Mr. Arbogast was not an employee of – and had 
no relationship with – Morrow Development.  Given this, there was no “dual role” problem with 
respect to the Morrow Development contract for FY2001, and the Morrow Order makes clear that 
USAC should not seek recovery of the $1.145 million distributed for Morrow Development’s 
separate contract.  As the Bureau explained:  
 

[W]e think the better reading of the MasterMind Order is that USAC should determine 
whether the contact person’s company actually participated in the bidding for a 
particular service or not and deny only those funding requests where the company 
actually participated in the bidding process.  When an applicant seeks bids on 
multiple funding requests as part of an application, improper service provider 
involvement during the competitive bidding process by one service provider does 
not indicate a violation on the part of every vendor selected to provide services 
arising from the same FCC Form 470.7 

 
On this basis, the Bureau found that USAC had erred by seeking recovery of funds distributed for 
the School District’s various other service providers in FY2001 for whom Mr. Arbogast did not 
work.8  The Bureau should apply this same precedent with respect to Morrow Development and 
find that the most USAC could seek to recover for FY2001 is the $262,705 for the School District’s 
contract with ABS.  Separately, we continue to believe that a waiver with respect to recovery of the 
$262,705 is warranted. 
 
2) It is important to understand the actual impact of the “dual role” problem in this case. 
 
Mr. Arbogast’s “dual role” in the FY2001 bidding process is not in dispute.  He was an employee of 
the School District, and he was an owner of ABS, one of the service providers that bid on an E-rate 
contract with the School District.  However, it is important to understand that, because of Oregon 
state law and local procurement regulations, the School District proactively and directly addressed 
                                                 
6 See Morrow Order, ¶ 4. 
7 Morrow Order, ¶ 5. 
8 See Morrow Order, ¶ 5. 
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the “dual role” situation so that the conflict of interest would not actually compromise the 
competitive bidding process.  Mr. Arbogast’s dual interests were publicly disclosed, and the 
Superintendent made all decisions on which bidding companies would win the contracts.   
 
Given the proactive measures taken by the School District to shield Mr. Arbogast from all relevant 
decision-making for FY2001, it appears the real problem with respect to his dual interests in FY2001 
is that he signed the Form 470 on behalf of the School District.  The MasterMind case, which was 
released less than seven months prior to the School District filing its application for FY2001, stood 
for the proposition that the Commission’s competitive bidding rules are violated where a service 
provider that is listed as the contact person on the Form 470 also participates in the competitive 
bidding process as a bidder.9  Because Mr. Arbogast signed the Form 470 for the School District, 
there was a per se rule violation by ABS and the School District for FY2001.  As covered below in 
Section 6, it appears the School District was not aware of the new MasterMind rule.   
 
However, for FY2003 and FY2004, the facts were different.  Mr. Arbogast’s duties regarding E-rate 
competitive bidding were assigned to other School District staff from the start.  As covered in detail 
in the Joint Petition,10 Mr. Arbogast signed none of the relevant paperwork and was entirely shielded 
from the competitive bidding process.  No actual rule violations have been asserted or substantiated 
by USAC for FY2003 or FY2004, and we have found no rule violations in our review of the record.   
 
3) Is there support for a theory that the taint from the School District’s contract with ABS in 

FY2001 extended into FY2003 and FY2004? 
 
We understand that Bureau staff has concerns regarding whether the taint from the School District’s 
FY2001 contract with ABS may have extended into FY2003 and FY2004.  The record, however, 
shows this did not happen for three reasons. 
 
First, the record shows that the School District’s tainted contract with ABS in FY2001 did not 
survive past 2001.  Before completing the services it had contracted to provide, ABS informed the 
School District that it would not be able to complete the project.  See Exhibit 1.  ABS apparently did 
not have enough capacity to complete the job.  See Exhibit 1.  The School District sought a 
replacement company, and Morrow Development agreed to complete the job.  This is reflected on 
the School District’s request to change service providers from the ABS SPIN (143011380) to the 
Morrow Development SPIN (143023033), submitted to USAC on October 11, 2001, and attached 
hereto as Exhibit 2. 
 
Second, there was a complete break in the School District’s E-rate funding from FY2001 to 
FY2003.  As reflected in the chart attached at Exhibit 3, containing information from the USAC 

                                                 
9 See Request for Review of Decisions of the Universal Service Administrator by MasterMind Internet Services, Inc., Order, 16 
FCC Rcd 4028, ¶ 10 (2000) (“[A] violation of the Commission’s competitive bidding requirements has 
occurred where a service provider that is listed as the contact person on the Form 470 also participates in the 
competitive bidding process as a bidder.”) (“MasterMind Order”). 
10 See Joint Petition at 5-7. 
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database, the School District requested E-rate funding in FY2002 for service from eight service 
providers, including Christenson Technology Services, Dell Marketing LP, CenturyLink Qwest 
Communications Company, LLC, Telco Wiring and Repair, AT&T Mobility, Shared 
Communications, ABS, and Morrow Development.  The letter from USAC included in Exhibit 3 
reflects that all of these funding requests for FY2002 were denied because ABS bid on the FY2002 
contracts.  ABS continued to exist until April 2002 and apparently bid on the FY2002 contracts.  
Applying the “dual role” precedent adopted in the Morrow Order, however, USAC probably should 
have granted all of the funding requests, except for the ABS-related requests.          
 
Third, as discussed below in Section 4 of this letter, the School District held separate competitive 
bidding processes for FY2003 and FY2004.  The FY2003 bid sheets contain evidence of a new 
contract with Morrow Development, referenced as #C0304-01.  There is no evidence of 
continuation contracts from FY2001. 
 
4) Is there any support in the record for a theory that there was not competitive bidding for 

FY2001, FY2003, and FY2004 E-rate contracts because everyone thought the “fix was in” 
for Mr. Arbogast? 

 
We understand that Bureau staff may be concerned that service providers other than ABS and 
Morrow Development did not bid on contracts with the School District for the three funding years 
based on a belief that ABS and/or Morrow Development would be favored in the bidding process.  
This theory, however, is not supported by the record, which reflects that many service providers bid 
on contracts with the School District during FY2001, FY2003, and FY2004. 
 
In compliance with Oregon state law and School District policy, the School District included a call 
for bids for E-rate eligible products and services in the local newspaper for each funding year, but 
this method seldom resulted in bid responses.  In order to comply with Oregon state law on 
purchasing, and in order to ensure that the School District received the best prices, if three bids 
were not received, the School District was required, nevertheless, to contact eligible service 
providers to seek at least three quotes.11  If three quotes were not reasonably available, Oregon law 
required that the School District maintain a written record of the effort made to obtain these quotes.  
The record shows that the School District complied with this requirement.  The competitive bidding 
process undertaken for FY2001 is described in more detail in Section 1 of this letter.  The processes 
undertaken for FY2003 and FY2004 are described below.   
 
 
 
 

                                                 
11 Oregon Revised Statutes § 279C.414(1) provided at the time: “Rules adopted under ORS 279A.065 to 
govern competitive quotes shall require the contracting agency to seek at least three informally solicited 
competitive price quotes from prospective contractors.  The contracting agency shall keep a written record of 
the sources and amounts of the quotes received.  If three quotes are not reasonably available, fewer will 
suffice, but in that event the contracting agency shall make a written record of the effort made to obtain the 
quotes.” 
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FY2003 
 
With respect to the FY2003 competitive bidding process, we have attached information at Exhibit 4, 
including a chart reflecting the same categories of information from the USAC database as provided 
for FY2001.  Based on the documents we have been able to locate and review, it appears that in 
FY2003 the School District received at least 25 bids from at least 21 service providers, only one of 
which was Morrow Development.  ABS did not bid in FY2003 because it was no longer in 
existence.  The attached information contains the public bid announcement, together with, for most 
of the requested services, an award letter and the “Three Price Bids” score sheet, which indicates 
either who bid for the service or who was contacted and requested to bid for the service.  The bid 
sheet also indicates which party was chosen for that service and why.12  The bid sheet that indicates 
that Morrow Development won the bid for OC12 service includes a reference to the new contract 
that was awarded, #C0304-01.  Additionally, the information reflects that Morrow Development 
also bid on the contract to provide LAN / Network wiring for two elementary schools, but it was 
not the lowest bid and was not chosen by the School District.  The LAN network contract was 
awarded to Uni-Tech Communications.  Clearly, Morrow Development was not given inside 
information about the bidding and was not shown any favoritism by the School District.  Morrow 
Development secured just two of the 14 contracts awarded by the School District for FY2003.   
 
FY2004 
 
With respect to the FY2004 competitive bidding process, we have attached information at Exhibit 5, 
again including a chart of information from the USAC database.  Based on the information we have 
been able to locate and review, it appears that in FY2004 the School District requested funding for 
five service contracts with four vendors, one of which was Morrow Development.13  It is the School 
District’s testimony, and it is clear from Exhibit 5, that the School District complied with Oregon 
state law by seeking at least three bids for each service.  Therefore, the School District could have 
received as many as 15 bids.  Again, ABS did not bid because it was no longer in existence.  Similar 
to FY2003, the attached competitive bidding information includes a public notice announcing that 
bids would be received.  The information also contains the emails from Tami Sneddon to a number 
of service providers requesting that they bid to provide wide area network circuits.  Additionally, the 
information includes two of the award letters for the services sought that year and the “Three Price 
Quotations” score sheet for those services.  Morrow Development was requested to bid on the local 
and long distance service to “Irrigon,” but Qwest was awarded the contract.   
  
Clearly, the School District created a situation each year to foster competitive bidding.  
Congressional staff has emphasized to FCC staff that it was not unusual at that time, and it still is 
not unusual today, in rural areas, to have very few options for broadband and related services.  The 
bidding sheets for FY2003 and FY2004 reflect that the School District was faithful to its local and 

                                                 
12 The paper file of bidding records that we have contains records for seven service providers in FY2003, but 
the USAC database reflects nine.  We have provided all the information we could find. 
13 The paper file of bidding records that we have contains records for two service providers for FY2004, but 
the USAC database reflects four service providers and the award of five contracts. 
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state legal requirements to seek at least three bids for each contract.  There is no evidence, 
whether factual or anecdotal, from anyone, that there were any competitive bidding 
problems in FY2003 and FY2004.   
 
5) Can you confirm that ABS and Mr. Arbogast did not profit from providing services to the 

School District? 
 
We provided excerpts from the record attached hereto as Exhibit 6 confirming that neither ABS nor 
Mr. Arbogast made a profit from providing services to the School District.  Clearly, there was no 
intent to defraud the program or waste E-rate resources.  ABS and other service providers were 
requested to bid on the service after no bids were received.  ABS was the lowest bidder, it was the 
only Cisco-authorized distributor in the area, and the School Board agreed that his bid was 
permissible because all state and local laws related to conflicts of interest were followed, and “no 
profit was going into Mr. Arbogast’s pocket.”   
 
6) The Bureau has granted waivers in similar situations. 

 
Even if the Bureau determines that USAC should seek recovery of $262,705 for the School 
District’s FY2001 contract with ABS, a waiver with respect to this amount, and any other amounts, 
is warranted.  As explained in the Joint Petition and ex parte of September 30,14 waivers have been 
granted in similar situations where school personnel with limited E-rate experience unintentionally 
committed an E-rate violation despite good faith efforts to comply.  The School District recognizes, 
in hindsight, that there was a per se rule violation in FY2001 with respect to its contract with ABS 
because, even though Mr. Arbogast was shielded from the competitive bidding process, he signed 
the Form 470 for the School District and participated in competitive bidding as a service provider.  
However, the declarations of former and current School District employees, submitted with the 
Joint Petition and attached hereto, show that the School District did not knowingly violate the rule 
because the School District was not aware the rule existed.15  Indeed, the MasterMind Order,16 which 
first articulated the rule, was released in May 2000, just months before the School District filed its 
Form 470 in December.   
 
The School District – a small, rural district in Oregon – simply did not have the experience or 
resources to stay abreast of the ever-evolving E-rate rules, or to fully understand the complexities of 
the E-rate program, which was only in its early stages at that time.  The record demonstrates that 
this rural Oregon School District in 2001 did not act with any intent to defraud the E-rate program.  
To the contrary, the School District acted in good faith to address the conflict of interest posed by 
Mr. Arbogast by disclosing the conflict, removing Mr. Arbogast from decision-making, complying 

                                                 
14 See Joint Petition at 11-12; see also Letter from Jennifer L. Richter, Counsel to Morrow County School 
District and Morrow Development Corporation, to Marlene H. Dortch, Secretary, FCC, Notice of Ex Parte, 
CC Docket No. 02-6 (filed Sept. 30, 2013). 
15 See Joint Petition at 10, n. 19 (citing Declaration of Bruce Anderson and Declaration of Rhonda Lorenz, 
attached to Joint Petition at Exhibit 5). 
16 See MasterMind Order, ¶10. 
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with all known state and local regulations regarding how to handle conflicts of interest, and doing 
what it could to ensure a competitive and opening bidding process by soliciting multiple bids.  
Although the Commission had not articulated a general E-rate conflict of interest standard at that 
time – and still has not done so today – the School District complied with Oregon state law 
regarding conflicts of interest, and the School District’s procurement policy, which also addressed 
conflicts of interest.  The School District proactively made good faith efforts to fully comply with all 
legal obligations about which it was aware to ensure no negative impacts on competitive bidding 
would be felt because of Mr. Arbogast’s conflict of interest.17   
 
The Bureau can rely on Commission precedent to grant a waiver in this situation.  In granting a 
waiver in the Aiken County Order, the Commission stated, “We believe that the petitioners made good 
faith efforts … .  We note that those tasked with working on E-rate applications are typically school 
administrators, technology coordinators, teachers and librarians who may have little experience with 
distinguishing between eligible and ineligible services for the E-rate program.  This may be 
particularly true of staff at small school districts or libraries.”18  Moreover, as explained in the 
Cincinnati City Order, the Commission has found it appropriate to grant a waiver where, as is the case 
here, there is no evidence in the record that a school district engaged in activity intended to defraud 
or abuse the E-rate program.19  Here, the School District ensured that Mr. Arbogast would receive 
no profit from his efforts to provide Internet access.  Although we acknowledge that the optics are 
not good, the School District made an honest mistake, out of ignorance, and there was no waste or 
fraud in this case. 
 
7) Declarations. 

 
Finally, we provided FCC staff with better quality copies of the declarations that were provided with 
the Joint Petition.  Copies of the declarations are attached hereto as Exhibit 7.  The declarations 
provide important historical information and context about what was happening in this rural area of 
Oregon during the relevant years.  In particular, they discuss the separate competitive bidding 
processes undertaken in each year, and the measures taken in each year to comply with local and 
state law, avoid conflicts, and shield Mr. Arbogast from the competitive bidding process.  They also 
discuss the School District’s lack of information and understanding of the intricacies of the E-rate 
program in rural Oregon 10-13 years ago.  Key excerpts from the declarations include the following: 
 

“To my knowledge, none of the prior MCSD superintendents who supervised Mr. Arbogast 
had any relevant computer experience or extensive knowledge of the E-rate program.  This 
does not surprise me, given the time periods involved (pre-2004), our rural geographic 
location in Oregon and the fact that the job of MCSD superintendent includes a broad set of 

                                                 
17 See Joint Petition at 10, n. 20 (citing Declaration of Bruce Anderson). 
18 See Request for Review of a Decision of the Universal Service Administrator by Aiken County Public Schools, Aiken, SC, et 
al., Order, 22 FCC Rcd 8735, ¶ 9 (2007). 
19 See Request for Review of a Decision of the Universal Service Administrator by Cincinnati City School District, Cincinnati, 
OH, 21 FCC Rcd 5994, ¶ 8 (2006). 
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duties akin to a Chief Executive Officer with responsibility for all schools and employees in 
the school district.” (Declaration of Dirk Dirksen, ¶ 12, dated July 11, 2011). 
 
“At the time I was Superintendent, I believed that MCSD was lucky to have anyone on staff 
who was as knowledgeable about computers as Mr. Arbogast.  At the time, qualified 
individuals such as Mr. Arbogast were very rare in our rural part of the state.  Mr. Arbogast 
was very hard-working, and I believe, truly dedicated to bringing internet technology to 
MCSD.  He was from our part of the state, as was his family, and lived here with his wife 
and children.” (Declaration of Bruce Anderson, ¶ 12, dated July 18, 2011). 

 
“From my perspective, E-rate was a very complex program, and very few of us in the public 
schools in our part of Oregon knew much about it.  When I resigned from my prior 
Superintendent position in Crook County School District, Oregon, they had not yet begun 
to participate in E-rate, or if they did, I was not involved in the process.  Crook County, 
Oregon was also a rural school district.” (Declaration of Bruce Anderson, ¶ 16). 

 
“As Superintendent of MCSD, I functioned as the school district’s Chief Executive Officer 
and had general supervisory responsibilities over all schools and employees.  As such, my 
responsibilities were very broad and diverse.  It would have been impossible for me to attain 
in-depth knowledge of E-rate and still fulfill my other traditional responsibilities as 
Superintendent.” (Declaration of Bruce Anderson, ¶ 17). 

 
“During my tenure as Superintendent, I believed that MCSD was in full compliance with all 
state, local and E-rate rules.” (Declaration of Bruce Anderson, ¶ 19). 

 
MCSD is located in a remote and rural area of Oregon.  Due to our rural location and the 
relatively small size of our school district, there were very few technology and Internet 
companies that were willing or able to work with the school district at the time.  Some 
companies would not deal with MCSD because MCSD did not have enough (computer) 
users, and there simply was not enough revenue to be made in MCSD for bigger firms.  It 
was always an uphill battle attracting E-rate service providers to MCSD.” (Declaration of 
Bruce Anderson, ¶ 21). 

 
“Additionally, the MCSD Purchasing Policy stated that MCSD could not exclude ABS from 
submitting a bid just because Mr. Arbogast was a MCSD employee, as long as the potential 
conflict of interest was disclosed, which it was.” (Declaration of Bruce Anderson, ¶ 27). 

 
“During Funding Year 2001, after receiving no bids from either the posting of the Form 470 
or the newspaper advertisement calling for bids, MCSD asked ABS to bid on an E-rate 
eligible high speed internet project for MCSD.” (Declaration of Bruce Anderson, ¶ 32). 

 
“At the time, I did not know that it would be an E-rate rules violation for ABS to bid on E-
rate products and services.  To my knowledge, no one within MCSD knew that this was a 
problem.  I believed MCSD was in compliance with Oregon and MCSD policy, and was not 
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aware of any other rule that would prohibit this.  So, the MCSD Board and I evaluated the 
bids received and chose ABS as the vendor for the high speed internet access project.” 
(Declaration of Bruce Anderson, ¶ 34). 

 
8) Conclusion. 
 
Other than the per se rule violation for FY2001 related to the ABS contract, about which the School 
District was unaware at that time, there is no evidence of any other E-rate rule violations for 
FY2001, FY2003, and FY2004.  Although the School District was unaware of the guidance in the 
MasterMind case, they were aware of the conflict of interest and took all proactive measures required 
under Oregon law and their procurement guidelines to address the conflict and preserve competitive 
bidding as required.  There is no evidence in the record to support either a theory that the taint from 
FY2001 carried over to FY2003 or FY2004, or that there was not competitive bidding for contracts 
with the School District because service providers thought the “fix was in” for Mr. Arbogast.  
Indeed, the record reflects that many service providers were requested to, and did, bid on contracts 
during the School District’s competitive bidding processes for each funding year.   
 
Given the lack of evidence of any other rule violations, the most USAC should have sought to 
recover from the School District is the $262,705 for the FY2001 contract with ABS.  Instead, 
however, the School District and Morrow Development have been placed in the untenable position 
of having to prove a negative – that there were no other rule violations for FY2001, FY2003 and 
FY2004 so that they do not have to return $3.7 million in funding.  The Commission has made clear 
that it is impermissible to deny funding requests without sufficiently examining whether the 
Commission’s rules were actually violated due to improper third-party participation in the applicants’ 
competitive bidding process.20  In the Academy of Careers decision, the Commission ruled that USAC 
cannot “presume” a violation of competitive bidding rules; it must prove violations.21  Because there 
is no evidence in the record of any violation other than the regrettable and unintentional violation in 
FY2001, with respect to one small contract, there is no legal basis for USAC to seek recovery of any 
funds other than the $262,705 value of the ABS contract for FY2001. 
 
Although the School District, in hindsight, recognizes that there was an unintentional yet per se rule 
violation with respect to its FY2001 contract with ABS, a waiver with respect to this violation is 
warranted based on the Commission’s precedent of granting waivers in similar situations where 
school personnel with limited E-rate experience unintentionally committed an E-rate violation 
despite good faith efforts to comply.  The record further reflects that there was no intention to 
defraud the E-rate program and that neither Mr. Arbogast nor ABS made a profit from providing 
services to the School District. 
 
 
 

                                                 
20 See Request for Review by Academy of Careers and Technologies, San Antonio, TX, et al., Order, 21 FCC Rcd 5348, ¶¶ 
1, 6-7 (2006). 
21 Id., ¶ 6. 
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As always, we are available to answer questions and provide additional information.    
 
 

Respectfully submitted, 
 
   /s/    
Jennifer L. Richter  
Benjamin C. Bartlett 
Patton Boggs LLP 
2550 M Street, NW 
Washington, DC 20037 
(202) 457-5666 
Counsel to Morrow County School District 

 and Morrow Development Corporation 
cc: 
Regina Brown 
Trent Harkrader 
Lisa Hone 
Ray Baum 
Brian MacDonald 
Jayme White 
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